and nuances of finance is not essential for a large swathe of the American populace, governments have an obligation to both create and wade through the morass of financial gobbledygook in order to protect consumers while simultaneously encouraging and promoting economic development. 3 Tribal governments are no different from their state or federal sisters, and are regular players in finance 4 as well as regulators of complex corporations and financial industries. 5 However, given the smaller populations 6 and more limited resources of many tribes 7 compared with state and federal governments, which are supported by considerably larger tax bases, there exists an ever-present need for working groups and collaborative efforts to educate lawyers, judges, and tribal leaders about financial regulation 8 in Indian Country. 9 For English-speaking members of their profession from other cultures than they do with English-speaking persons who are not part of the profession"). 3 In fact, in pursuit of this goal the government-inadvertently or intentionally-creates much of the confusing and arcane language upon which finance is based. See Janet Koven Levit, ( "Indian communities have things to gain from their non-Indian neighbors. For instance, tribal resources tend to be more limited than state resources; by pooling their resources and information with other communities, tribes can maximize their own resources and limit their expenses."). 8 Indian Country is a legal term of art codified at 18 U.S.C. § 1151 (2011) and defining the scope of tribal jurisdiction. For a more thorough discussion of Indian Country, see infra note 18.
9 NAT'L CONFERENCE OF COMM'RS ON UNIF. STATE LAWS, IMPLEMENTATION GUIDE AND COMMENTARY TO THE MODEL TRIBAL SECURED TRANSACTION ACT 11 (2005) ("The National Conference of Commissioners on Uniform State Laws ( [NCCUSL] ) and the Federal Reserve Bank of Minneapolis was developed for three purposes: (1) to assist tribal legislatures in their review, adaptation and enactment of the Act; (2) to facilitate the use and understanding of the Act by tribal judges, legal counsel and individuals promoting business development in Indian Country; and (3) to assist nontribal lenders and businesses in understanding the similarities and differences between the Act and corresponding provisions of the Uniform Commercial Code.").
tribes, the lack of resources and the constraint of economies of scale make it more difficult but ever more imperative to get legislation relating to business and finance accurately implemented and enforced to encourage economic development. 10 The exegesis of this article focuses on the peculiar needs that Indian tribes have in adopting and implementing tribal law related to secured transactions, and explicitly, a review of the applicability of the Model Tribal Secured Transactions Act 11 followed by a note of caution regarding the scope of its implementation related to both tribal cultural property and the core of tribal identity.
This caution is particularly warranted given the unparalleled role that cultural property plays in tribal life. 12 As tribal finance develops in both breadth and complexity, the various forms of property that inevitably undergird finance become increasingly intertwined with tribal law at the heart of disputes in tribal courts. 13 No longer will arguments about the ownership of real or cultural property be solely among tribal members, as non-Indian parties are increasingly asserting ownership interests. 14 Cultural property is inherently, often incalculably, valuable. 15 As tribal finance develops, it needs to account for the protection of sacred places, objects, and other 10 For a sense of the scope of the importance of finance to tribal communities, consider the extensive set of federal programs that encourage tribal finance as a form of economic development. See 1037-40 (1992-1993) . For example, the Ahayu:da carved by the Bear clan of Zuni Pueblo (a federally recognized Indian tribe located in New Mexico) have a market value based on their rarity and the monetary value that collectors of art place on the pieces constructed. But such "market value" ignores the significance of the items to both the artist who created it and the greater value the Ahayu:da have in the preservation of Zuni Pueblo culture. The "true value" of these cultural objects is indeed incalculable. Id. in favor of a monarchy or competing government structure, 23 there is no right to a grand jury, 24 and the tribe can prohibit the ownership or sale of arms. 25 In light of these differences it ought to surprise no one that tribes are highly resistant to simply adopting wholesale the laws, financial or otherwise, that are in use by municipal, state, or local governments. The Uniform Commercial Code, which has been widely adopted with minimal local variants by the states, 26 simply does not protect or contemplate the unique status and needs of tribal governments or the more complex senses of collective and community ownership of property that often
The First Amendment applies only to Congress. It limits the powers of Congress to interfere with religious freedom or religious worship. It is made applicable to the States only by the Fourteenth Amendment . . . . But . . . Indian tribes are not states. They have a status higher than that of states . . . . The Constitution is, of course, the supreme law of the land, but it is nonetheless a part of the laws of the United States. (1896))). Congress has subsequently used its plenary power to extend parts of the Bill of Rights to tribes under the Indian Civil Rights Act (25 U.S.C. § 1301 et seq.), the right to a grand jury isn't one of them. Compare 25 U.S.C. § 1302(1) (2000) with U.S. CONST. amend. V. 25 For a thorough discussion of the limitations on the right to bear arms in Indian Country, see Professor Angela Riley's remarkable survey of both history and law of the interplay between the Second Amendment and Indians. Angela R. Riley, Indians and Guns, 100 GEO. L.J. 1675 (2012 permeate indigenous legal thought. 27 Accordingly, with the tacit approval of both tribal and federal governments, the National Conference of Commissioners on Uniform State Laws 28 has actively worked to produce a model commercial code for tribes and has recently published the final version of Article 9: Secured Transactions, referred to hereafter as the Model Tribal Secured Transaction Act, the Model Act, or the MTA.
With 566 federally recognized tribes 29 controlling tens of millions of acres of real property in the United States 30 and billions of dollars in assets, 31 the widespread consideration, adoption, and implementation of the Model Act cannot come quickly enough. While a handful of tribes have already adopted it in whole or in part, 32 hundreds more will consider whether to adopt and how to implement the Model Tribal Secured Transactions Act in the coming years-and tribal judges will be forced to provide an interpretation of the act shortly thereafter. 33 27 NAT'L CONFERENCE OF COMM'RS ON UNIF. STATE LAWS, IMPLEMENTATION GUIDE, supra note 9, at 15 ("The third objective was to create a model tribal commercial law that readily accommodates differing approaches to various issues and situations addressed by the Act, recognizing that the legal, business and cultural environments of tribes differ from region to region and from tribe to tribe."). 28 The As with any model code, tribal governments need to be certain they understand what they are enacting into law, and tribal judges need to consider the structures and rules created by the act as they relate to and are set against tribal culture and custom when making enforcement decisions. The following article attempts to make those decisions a little easier.
This article addresses just one part of one facet of tribal concerns relating to the implementation of enforceable financial regulations: the appropriateness of registering a security interest in tribal cultural property. Part II explains why secured transactions in Indian Country present unique questions of both "property" and "ownership" to challenge the traditional way finance has approached individual debt and community economic development. Part III builds on this understanding to introduce the Model Tribal Secured Transaction Act and urges the NCCUSL to amend the model act to explicitly include a default rule excluding cultural property from the category of property against which a security interest may be vested. For tribes that have already adopted the act, this article encourages immediate amendment. If the NCCUSL refuses to amend the model act, then this article cautions all tribes considering its adoption to think critically about the potential impact it may have on the protection of cultural property and accordingly consider amending the act prior to adoption. For tribes that wish to deviate from such an absolute categorization, Part IV will suggest that only a deliberative and democratic process relying on broad community support should overcome the presumption against vesting a security interest in tribal cultural property. Part V will briefly provide evidence of the cautionary tale of what could happen if tribes are not careful with protecting their cultural property, and finally Part VI will offer a succinct conclusion.
continue to adopt the MTA and security agreements are made under them, litigation will commence when breach occurs. Questions of the interpretation and application of the Model Act do not end with decisions in tribal court. Decisions of tribal courts are ultimately appealable to the United States District Court in which the tribe is located, but only after the parties develop a factual record in tribal court and exhaust tribal remedies. Nat'l Farmers Union Ins. Co. v. Crow Tribe, 471 U.S. 845, 856-57 ("We believe that examination should be conducted in the first instance in the Tribal Court itself . . . . Exhaustion of tribal court remedies, moreover, will encourage tribal courts to explain to the parties the precise basis for accepting jurisdiction, and will also provide other courts with the benefit of their expertise in such matters in the event of further judicial review.").
II.
PROPERTY AS A BUNDLE OF STICKS: WHY SECURED  TRANSACTIONS NEED TO WORK DIFFERENTLY IN INDIAN  COUNTRY For those without legal training, the concept of property often appears simplistic to the point of abstraction. Americans may distinguish between real and personal property, 34 and amongst personal property may even contemplate a difference between tangible and intangible property, 35 but for each type of property the common misperception of property ownership is that it is absolute. In other words, the owner of a thing is its absolute owner and has complete control over its use including the right to alienate or sell and the right to exclude others. In legal terms, it is as if most people believe that ownership exists only in terms of the fee simple absolute. 36 In reality, American common law treats each "property" as composed of a virtually endless "bundle of sticks" such as the right to live upon, to build upon, to cross, to fish from, to use, to extract or excavate, to fly over, etc. 37 American law students uniformly spend part of their first year parsing these ownership interests to understand for each "property" who owns what interest.
A secured transaction works by perfecting a security interest in a piece or parcel of property-essentially altering the ownership of the various bundles of sticks for the duration of the security agreement. Complicated enough at the best of times, the unique nature of tribally owned property inserts the ownership 34 "Real property" constitutes land and the encumbrances attached to it ("Land and anything growing on, attached to, or erected on it, excluding anything that may be severed without injury to the land"), while "personal property" is "[a]ny movable or intangible thing that is subject to ownership and not classified as real property." Property, BLACK'S LAW DICTIONARY 1412 (10th ed. 2014).
35 "Tangible personal property" is that which is physical and can be touched-like a car or a can of soup. Intangible personal property is ephemeral-like a copyright or trademark from intellectual property or goodwill in the context of business. "Corporeal personal property of any kind; personal property that can be seen, weighed, measured, felt, touched, or in any other way perceived by the senses, examples being furniture, cooking utensils, and books." Id.
36 "Fee simple" is a concept of land ownership which gives the landowner complete control over the ownership, sale, and transferability of real property. Id. at 733 ("An interest in land that, being the broadest property interest allowed by law, endures until the current holder dies without heirs."). 37 For a thorough discussion and critique of this bundle of sticks analogy, see Anna di Robilant, Property: A Bundle of Sticks or a Tree?, 66 VAND. L. REV. 869, 878-79 (2013) ("The first contribution of the bundle of rights image was that it brought analytical clarity to the concept of property. It made clear that property is not a monolithic aggregate of powers but a set of distinct entitlements . . . the elementary rights of property are the right to possess, use, and transfer; the right to have law protect both the fact of one's possession and the physical condition of the thing; and the powers of appointment and liens.").
interest of the federal government, 38 a sovereign and therefore preferential creditor, 39 into many secured transactions in Indian Country. This section explores the nuances of those interactions to demonstrate how any law governing the ownership or transfer of property in Indian Country needs to account for interests not present in other transactions by first briefly introducing the concept of a secured transaction and then articulating why the law surrounding such transactions is more complicated in Indian Country.
A. The Basics of a Secured Transaction
In its simplest form, a secured transaction takes place when a contract is made "between a secured party 40 and a debtor 41 that creates a security interest in the debtor's designated property in favor of the secured party." 42 38 The federal government has an interest whenever tribal land is at issue, as it has a fee interest in most real property in Indian Country. Essentially, land cannot be encumbered without the approval of the federal government. The origin of this doctrine comes from the Supreme Court in Johnson v. M'Intosh, 21 U.S. 543, 574 (1823) ("[T]heir rights to complete sovereignty, as independent nations, were necessarily diminished, and their power to dispose of the soil at their own will, to whomsoever they pleased, was denied by the original fundamental principle, that discovery gave exclusive title to those who made it."). This interest of the United States has manifested itself in many ways in American law, and was codified by the Nonintercourse Act, 25 U.S.C. § 177 (2012) ("No purchase, grant, lease, or other conveyance of lands, or of any title or claim thereto, from any Indian nation or tribe of Indians, shall be of any validity in law or equity, unless the same be made by treaty or convention entered into pursuant to the Constitution."). 39 A preferential creditor is one who takes first when the assets pledged cannot cover the full liabilities owed by the debtor or secured by an asset. For a discussion of the problems surrounding and defining the scope of secured creditors, as well as authority that the government often holds a priority position, see generally Jacob S. Ziegel, Preferences and Priorities in Insolvency Law: Is There a Solution?, 39 ST. LOUIS U. L.J. 793 (1995) . 40 The "'Secured Party' is the party to whom a security interest in collateral is given under the terms of a security agreement." Often thought of as the creditor (the one who extends money), "[t]he term includes a cosignor and a buyer of accounts, chattel paper, payment intangibles or promissory notes." NAT'L CONFERENCE OF COMM'S ON UNIF. STATE LAWS, IMPLEMENTATION GUIDE, supra note 9, at 21.
41 "A debtor is typically the party that provides the collateral. The term includes any party with an ownership or other non-lien interest in the collateral, such as a joint tenant, or subsequent transferee of the collateral or of an interest in the collateral. The debtor may or may not be the borrower[, as a] debtor includes a consignee as well as a seller of accounts, chattel paper, payment of intangibles or promissory notes." Id. at 21-22. There are two other classes of persons who may have an interest in a secured transaction but do not immediately benefit from the perfecting of the security interest or the loan of immediate financial assistance. An "obligor" or "secondary obligor" may allow their property to be used as collateral by the debtor. Their status is also defined and obligations spelled out in this section of the Model Act. Id. at 22. 42 Id. at 23. MTA § 9-106 contains a complete list of common definitions used in the Act; the Commentary adds some additional information to the terms for clarity and for general reference.
A couple examples will help a secured transactions neophyte grasp the basics of the interests involved. A executes a security agreement to borrow $100,000 from B to finance the purchase of greenacre. A is the debtor, having incurred a $100,000 obligation under the terms of the security agreement. B is the secured party, sometimes referred to as the secured creditor. B will perfect a security interest in greenacre under the security agreement. If A fails to pay B under the terms of the agreement, then B can have greenacre sold to obtain the balance A owes B on the security agreement. 43 If the value of the secured property exceeds the balance on the security agreement, the secured party is entitled to the amount owed by the debtor under the security agreement, and any excess value that is realized from the sale is returned to the debtor. In the event that the value of the secured property is less than the balance owed under the security agreement at the time the secured party enforces its rights, the secured party can still force the sale of the property with a perfected security interest. The entire amount is kept by the secured party and credited against what the debtor owes the secured party under the security agreement. The secured party is still entitled to collect the remaining balance from the debtor, but that obligation becomes unsecured.
Secured transactions extend beyond the realm of financing the purchase of real or personal property. For example: A owns a fee simple interest in greenacre. A executes a security agreement that perfects a security interest in greenacre in exchange for borrowing $100,000 from B to pay for law school. If A fails to pay B under the terms of the agreement, then B can have greenacre sold to obtain the balance A owes B on the security agreement even though the money borrowed was earmarked to pay for law school instead of the purchase of real property. 44 The property subject to a secured transaction does not have to be land or a vehicle. A security agreement can be perfected in any kind of property that has and is likely to retain value, including artwork, insurance, intellectual property, stock, antiquities, natural resources, jewelry, and more. If the obligations under the security agreement aren't met, the property 43 The enforcement of a security agreement is provided for in every jurisdiction, but the method by which a secured party enforces their agreement varies from one jurisdiction to another. The right to seize, sell, and/or reposses property is defined by the local law of a jurisdiction. RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 254 (1971) . 44 See id.
that is secured is transferred from its original owner to the secured party. Movie rights, publication rights, and religious artifacts have all been used as collateral in secured transactions. The danger in Indian Country is that some critically important piece of cultural property might be used and then called away, lost to the tribe forever. If the security agreement is not vested in any specific property, but is instead secured by all of the general personal property (real and tangible) of the debtor, the danger of the loss of cultural property is magnified. A tribal member who cannot pay his or her obligations under the agreement will likely have few tangible personal property assets of value. Artifacts or other cultural property that have been inherited or part of the debtor's family for generations may be among the most valuable items remaining and thus the property most likely to be lost upon default. This is not to imply that a tribe should ban all such transactions out of a misplaced fear of losing vitally important cultural property. On the contrary, secured transactions have a myriad of uses. For example, a secured transaction enables a party with an idea for a new business or a project that will yield an economic dividend, but without sufficient capital, to secure financing for the business or project on better terms than an ordinary bank loan. By pledging property against the loan (and thus vesting a security interest in the property subject to a security agreement) the secured party has minimized the risk of losing its core capital by allowing the seizure of the property if the debtor is unable to meet its obligations under the agreement. Accordingly, many projects that would otherwise be impossible to finance-either because the risk involved would make the interest rate required to finance the project usurious or because financing cannot be found at any rate of interest-can proceed using financing in the form of a secured transaction.
B. How Indian Country Complicates Secured Transactions
At first glance it may appear that secured transactions in Indian Country would proceed exactly as they would in any other jurisdiction of the United States-with state law prescribing the process for perfecting a security interest and the consequences of default for both the debtor and creditor. 45 However, that 45 As previously discussed, the Uniform Commercial Code has been widely adopted with minimal changes and so this process for both the securitization of rights understanding discounts the realities of Indian law and the unique relationship Indian tribes possess in the United States.
The reality in Indian Country is almost infinitely more complicated. First, secured transactions involving real property often require the direct participation of the United States because it is the sovereign that controls the fee title interest of much of the land base in Indian Country. 46 Second, aside from fee ownership, Congress has enacted unique rules for the potential alienation of lands in Indian Country. 47 Third, if tribally owned property is at issue and if the tribe or one of its entities is a party to the security agreement, the secured party or parties must obtain a waiver of sovereign immunity in order to make the security agreement enforceable. 48 Finally, while choice of law questions have been made largely irrelevant 49 by the adoption of Article 9 of the Uniform Commercial Code, 50 the discrepancies between the Model Act and U.C.C. Article 9 will require courts to determine when each applies. In other words, because the MTA and the U.C.C. Article 9 are not identical, it needs to be clear to both the secured party and the debtor which law governs their security agreement at the time of its creation. This certainty will enable all parties, as well as courts should the agreement find itself in the middle of litigation, to clearly understand the mutual intent of the parties at the time of the agreements and accordingly give each party the benefit of its bargain. and forced sale or transfer of ownership that occurs on default is now highly standardized throughout the United States. 46 Johnson v. M'Intosh, 21 U.S. 543, 568-69, 587-88 (1823) (clarifying that upon "discovery" by the U.S. Government, tribes lost a fee simple interest in land and retained only "Indian title" which includes the right to use, occupy, and cross the land but not the right to alienate it). For a critique of "discovery" and the western bias it implicates, see ROBERT A. WILLIAMS, JR., SAVAGE ANXIETIES: THE INVENTION OF WESTERN CIVILIZATION (2012) . 47 A number of congressionally enacted statutes complicate the vesting of a security interest in real property in Indian Country. For examples, see 25 U.S.C. § § 81, 85, 86 (2012) (detailing contracts with Indian tribes or Indians). 48 When the security agreement is with a tribe, or with an entity entitled to assert tribal sovereign immunity, the security agreement may be unenforceable because any suit to enforce it would essentially be nonjusticiable. See Kiowa Tribe of Okla. v. Mfg. Tech. Inc., 523 U.S. 751, 760 (1998) ("Tribes enjoy immunity from suits on contracts, whether those contracts involve governmental or commercial activities and whether they were made on or off a reservation. Congress has not abrogated this immunity, nor has petitioner waived it, so the immunity governs this case."). 49 While the choice of law question may be theoretically interesting, when all states have adopted an identical law it doesn't matter which state's law is used for all practical purposes. 50 U.C.C. art. 9. Choice of law is discussed specifically in § § 9-301 to 9-307.
Indian Title
To say that the ownership of land in Indian Country is complicated is an understatement on the scale of equating the Grand Canyon to a hole in the ground. Land can be held in trust by the federal government 51 or owned in fee 52 by the tribe itself, by a tribal member, by a non-member Indian, or by a nonIndian. It can be subject to fractionation 53 with hundreds of partial owners. The zoning of land becomes even more complicated. For example, the Supreme Court has instructed that while it is sometimes proper for Indian tribal governments to possess the authority to zone non-Indian owned fee land on the reservation, 54 other times it is the state that has the sole authority to zone even tribally owned land within the outer boundaries of the reservation. By the treaties concluded between the United States and the Indian nations, . . . the country comprehending the lands in controversy has been ceded to the United States, without any reservation of their title . . . . Their cession of the country, without a reservation of this land, affords a fair presumption, that they considered it as of no validity. They ceded to the United States this very property . . . and the attempt now made, is to set up their title against that of the United States . . . the plaintiffs do not exhibit a title which can be sustained in the Courts of the United States.
Id. at 593-94, 604-05. 52 The Dawes Act allotted millions of acres of land in Indian Country to individual Indians and opened up remaining lands to non-Indian settlement in an illdevised attempt to assimilate Indians with non-Indian American society and culture. As a result, the legacy of allotment has clouded the ownership of millions of acres in Indian Country by dividing it among ever more parties. 54 Brendale v. Confederated Tribes & Bands of the Yakima Indian Nation, 492 U.S. 408, 431 (1989) ("Since the tribes' protectable interest is one arising under federal law, the Supremacy Clause requires state and local governments, including Yakima County zoning authorities, to recognize and respect that interest in the course of their activities."). 55 Id. at 430 ("The governing principle is that the tribe has no authority itself, by way of tribal ordinance or actions in the tribal courts, to regulate the use of fee land. The inquiry thus becomes whether, and to what extent, the tribe has a protectable interest in what activities are taking place on fee land within the reservation and, if it has such an interest, how it may be protected.").
Much of the land in Indian Country is held in trust by the United States on behalf of the tribes. 56 Due to the unique history of Indian law, courts have concluded that upon contact with European colonizers, tribes retained their "Indian title" to the land but lost the right to alienate their lands to anyone but the colonizing sovereign. 57 By holding the land in trust for the benefit of tribes, the United States federal government has a property right in the land-the sole right to acquire it. 58 The complexities of this land ownership mean that in the vast majority of instances involving a security agreement where a security interest is vested in real property, the United States is also an interested party to the contract. 59 Without the approval of the federal government, the security interest cannot be perfected; 60 accordingly, creditors are unwilling to help invest in Indian Country. 61 Any secured transaction using real property in Indian (2004) ("Insofar as there is good reason to think that many tribes were disadvantaged when they involuntarily yielded sovereignty to the United States, it is plausible that they would be advantaged if they recaptured it. State governments rarely provide anything in exchange for the limited sovereignty they acquire over the tribes, so it is similarly plausible that the tribes would be advantaged if they recaptured sovereignty from the states. But voluntary non-fraudulent agreements are mutually beneficial ex ante."). 60 Indian lands cannot be alienated without the consent of the Secretary of the Interior. See 25 U.S.C. § 177 (2012) . 61 This conclusion follows from the premises established earlier. Without a waiver of sovereign immunity and the explicit right to recapture the loaned value through the seizure and sale of property, the risk to a lender would be so large that either the interest rate required to lend to the party would be usurious or the secured party would become unwilling to lend at any rate of return. Accordingly, this significantly limits the forms of economic development in Indian Country to either projects run by the tribe or projects funded entirely in cash. Because this subset of projects is considerably less than the larger set of all projects that are economically feasible on the reservation if the parties had access to finance, tribal economic development suffers by definition. Because tribal governments have an incentive to promote economic growth, and stand to gain concomitantly from the jobs and tax revenue such growth generates, all parties have an Country thus requires more expensive and more time-intensive due diligence on behalf of both parties. Note, as the next section will discuss, it is not impossible to vest a security interest in real property held in trust by the federal government for the benefit of tribes-it simply becomes more difficult. 62 The complications of using real property as a security interest in order to complete a secured transaction make it ever more likely that tribal members and even tribes themselves will be tempted to use personal property as security for a loan or other valuable consideration. Section III anticipates this instinct and encourages tribes to take proactive measures to protect those forms of tangible and intangible personal property that are most important for tribal identity. 63 
Congressional Hurdles to Perfecting Secured Transactions
As discussed above, the federal government holds most real property in Indian Country in trust for the benefit of Indian tribes. 64 It makes no difference whether the land was purchased by the United States for the tribe or was purchased by the tribe and taken into trust by the federal government. 65 Once the United States holds the land in trust for the benefit of tribes, a bevy of restrictions on its alienation, use, and encumbrance are attached to the land, 66 but the land is also removed from the administrative incentive to work out the legal difficulties that stand in the way to the promotion of secured transactions.
62 Indian Nonintercourse Act, 25 U.S.C. § 177. Where the federal government retains a fee interest in Indian lands any encumbrance upon those lands requires the additional approval of the federal government. "Our Government has ever claimed the right, and from a very early period its settled policy has been, to regulate and control the alienation or other disposition by Indians, and especially by Indian nations or tribes, of their lands." Lease of Indian Lands for Grazing Purposes, 18 Op. Atty Gen. 235, 236 (1885); see Chemehuevi Indian Tribe v. Jewell, 767 F.3d 900, 906 (9th Cir. 2014) (reaffirming the broad scope of § 177, the validity of the attorney general opinion, and that the Indian Nonintercourse Act "applies to conveyances of less than complete divestment."). 63 For a discussion of the role that tribal cultural property can play in creating identity, see infra Part V, and Rebecca Tsosie, Native Nations or regulatory control of the state, including the state's ability to levy property, extraction, excise, and sales taxes. 67 In recognition of the federal government's special interest, Congress has long made it federal policy that Indian lands cannot be easily divested or encumbered. 68 Congress has consistently reaffirmed its intent to maintain this restraint on alienation. 69 Most recently in 2000, Congress strengthened these protections by passing legislation that voids any contract that "encumbers Indian lands for a period of seven or more years" without meeting a list of additional criteria and receiving approval from the Secretary of the Interior. 70 67 Bryan v. Itasca Cnty., 426 U.S. 373, 392 (1976) ("Indians stand in a special relation to the federal government from which the states are excluded unless the Congress has manifested a clear purpose to terminate [a tax] immunity and allow states to treat Indians as part of the general community." (alteration in original) (citing Okla. Tax Comm'n v. United States, 319 U.S. 598, 613-14 (1943) (Murphy, J., dissenting))). 68 The Indian Nonintercourse Act, 25 U.S.C. § 177. The Act expressly forbids the "purchase, grant, lease, or other conveyance of lands, or of any title or claim thereto, from any Indian nation or tribe of Indians" without the explicit approval of the Secretary of Interior. See supra note 62. 69 18 U.S.C. § 1162 (2011) ("Nothing in this section shall authorize the alienation, encumbrance, or taxation of any real or personal property, including water rights, belonging to any Indian or any Indian tribe, band, or community that is held in trust by the United States or is subject to a restriction against alienation imposed by the United States."). This was also enacted as Public Law 83-280. Act of August 15, 1953, Pub. L. No. 83-280, 67 Stat. 588 (commonly referred to in Indian law circles in its abbreviated form as PL-280). PL-280 granted states jurisdiction over certain lands in Indian Country but expressly preserved the federal restraint on the alienation of title of any of these Indian lands. Id.
70 25 U.S.C. § 81 (2012). For an example of how complex the approval process is, consider the five factors the Secretary of Interior must take into account before approving a contract with an Indian tribe for the provision of outside legal services:
The following factors are to be considered in determining whether funds should be paid to provide private legal representation for a tribe.
(a) The merits of the legal position which the tribe asserts. Greater weight will be given to those cases where the tribe's legal argument is deemed particularly meritorious than to those cases where the tribe's position, although not entirely without merit, may be relatively weak; (b) The ability of the tribe to pay all or a part of its legal expenses out of its own funds. A review of the tribe's financial resources under this subsection will include an examination of the tribe's total expenditures to determine whether its expenditures for other purposes comport with the asserted importance of the case for which it seeks funds; (c) Whether the question the tribe seeks to litigate is being litigated in another case by another tribe; (d) Whether, as a matter of strategy, the issues the tribe seeks to litigate could be more satisfactorily resolved in another forum, in a different factual context, or a different time; and (e) Whether the issue should be litigated at all in preference to a legislative or other solution.
Congress's restriction on the sale of tribal land may even extend beyond land held in trust. 71 Congress continues to pass legislation stating, 72 and the Justice Department regularly argues, 73 that the Nonintercourse Act, which prohibits the alienation of Indian lands, applies whenever a tribe purchases real property, even if the federal government has not taken the land into trust. Their position has not always been adopted by the courts. 74 Due to the vested interests of the United States in Indian lands, there are significant barriers to using real property as security in a secured transaction. While the security agreement may be able to proceed with the consent of the Secretary of Interior, all parties need to ensure the agreement is enforceable if breach occurs. 75 
Tribal Sovereign Immunity
A security agreement is essentially a contract between parties-the creditor receiving a security interest in property in exchange for the debtor receiving monetary remuneration or other consideration. 76 Each party to the agreement expects the other will honor their commitment. 77 , and above all, Article Nine is a paean to freedom of contract, private property, and free enterprise. Abolishing old legal restrictions based on the type of collateral and the form of the security instrument, the Code allows the debtor and creditor, in a single agreement, to secure all the debtor's legally enforceable obligations to the creditor with virtually all of the debtor's present and future assets."). 77 Id. at 1015 (citing U.C.C. § § 9-301-318). The primary secured creditor has always been able to easily monitor whether the debtor is meeting the repayment schedule (are they receiving repayment from the debtor according to the schedule and terms spelled out in the agreement?). Article 9 makes it substantially easier than early laws dealing with secured transactions for the primary secured creditor to also be often not enough attention is paid to the consequences of breach. All parties to the security agreement should be aware of the role that sovereign immunity may play in the potential enforcement of this bargained-for exchange. 78 Indian tribes have been self-governing and independent since long before European powers extended their hegemony over the Americas. 79 As a legacy of this independence, American courts have long recognized that tribal governments have inherent powers of sovereignty, and retain the full rights of sovereignty that have not been expressly removed by treaty or statute or have not been implicitly divested as inconsistent with the status of Indian tribes in modern America. 80 This sovereignty includes the ability to assert the justiciability defense of sovereign immunity in order to prevent a court from considering the merits of a claim for breach or issuing a judgment to enforce the security agreement. 81 The common law notion of sovereign immunity, which is connected to the ancient premise that one cannot sue the king, 82 extends to tribes because that sovereignty has never been certain that the value of his secured interest is preserved by moving the focus from the debtor's overall credit worthiness to only the value and title of the property in which the security interest is vested. 78 Kiowa Tribe of Okla. v. Mfg. Tech. Inc., 523 U.S. 751, 760 (1998) ("Tribes enjoy immunity from suits on contracts, whether those contracts involve governmental or commercial activities and whether they were made on or off a reservation. Congress has not abrogated this immunity, nor has petitioner waived it, so the immunity governs this case."); see also Michigan v. Bay Mills Indian Cmty., No. 12-515, slip op. at 18-19 (U.S. May 27, 2014), available at http://www.supremecourt.gov/opinions/13pdf/12-515_jq2i.pdf ("All that we said in Kiowa applies today, with yet one more thing: Congress has now reflected on Kiowa and made an initial (though of course not irrevocable) decision to retain that form of tribal immunity. Following Kiowa, Congress considered several bills to substantially modify tribal immunity in the commercial context . . . . But instead of adopting those reversals of Kiowa, Congress chose to enact a far more modest alternative requiring tribes either to disclose or to waive their immunity in contracts needing the Secretary of the Interior's approval."). 79 Bay Mills Indian Cmty., concurring slip op. at 2 (Sotomayor, J., concurring) ("Long before the formation of the United States, Tribes 'were self-governing sovereign political communities. ' divested by treaty or statute, nor is it inconsistent with the modern status of tribes as nations capable of maintaining formal diplomatic relations with the United States. 83 That sovereignty is manifest by a "government-to-government relationship" 84 between tribal nations and the United States which, in some ways, is superior to the sovereignty maintained by the sister states of the union. Because tribes have not been ratified by the Constitution, Constitutional requirements like Equal Protection and Due Process, which have long ago been extended to limit the actions of states, are inapplicable upon Indian tribes unless Congress explicitly extends them into Indian Country. 85 If tribes utilized sovereign immunity in a manner identical to states, parties entering a security agreement in Indian Country would not raise special concerns regarding the potential enforceability of the security arrangement. 86 This is true because most states do not have a legally enforceable interest in most property subject to a secured transaction and because states have enacted limited waivers of their immunity to promote economic activity. 87 However, while the several states have expressly waived sovereign immunity by statute 88 -thus ensuring that parties that contract with them can recover at law if the state breaches its obligations-tribal governments understandably have been less willing to issue blanket waivers of their rights as a sovereign. This reticence is not unexpected; centuries of duplicitous dealings by the federal government against tribes have warranted the caution with which most tribes proceed. 89 83 Tribes possess "inherent powers of a limited sovereignty which has never been extinguished." Wheeler, 435 U.S. at 322 (quoting COHEN'S HANDBOOK, supra note 17, § 122).
84 United States v. Zepeda, 738 F.3d 201, 210 (9th Cir. 2013) ("Federal recognition of an Indian tribe is a formal political act that 'permanently establishes a government-to-government relationship between the United States and the recognized tribe as a domestic dependent nation.'" (quoting H.R. Rep. 103-781, at 2 (1994) (internal quotation marks omitted))). Congress has codified this relationship among other recognition of the inherent sovereignty of tribes at 25 U.S.C. § 3601 (2012). 85 For an example based on an Equal Protection claim where the Supreme Court held that the only way to enforce a violation was by habeas petition, and therefore if the plaintiff was not physically confined, no remedy was available, even if she had an otherwise valid complaint under the Equal Protection Clause, see Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978 Absent a waiver of sovereign immunity, 90 if an entity capable of asserting sovereign immunity is a party to the security agreement, the agreement will only be truly enforceable in court (whether federal, tribal or state) with the expressed consent of the sovereign entity. 91 While courts acknowledge that tribal sovereign immunity may complicate both the enforcement of agreements and the expectation of the parties, who are often unaware that sovereign immunity is a potential defense to enforcement, the Supreme Court correctly continues to reaffirm that protecting sovereignty is more important than giving each party to an agreement the benefit of their bargain. 92 The issue of sovereign immunity becomes ever more complicated in Indian Country because not only could there be sovereign interests from both federal and tribal governments that would require a waiver, but certain types of tribal corporations can similarly assert the tribe's immunity.
Congress passed the Indian Reorganization Act of 1934 (IRA) 93 after the federal government commissioned the Meriam Report, 94 an influential Congressional report documenting widespread poverty and administrative mismanagement in Indian Country. The IRA was intended to correct some of the identified injustices that tribes had been forced to accept under previous iterations of federal Indian policy by encouraging tribes to play a more proactive role in their daily governance. 95 Under the IRA, 90 The Supreme Court recently reaffirmed the power of tribes to waive sovereign immunity and the lack of judicial alternatives for enforcement of agreements by private parties when such a waiver is absent. Michigan v. Bay Mills Indian Cmty., No. 12-515, slip op. at 1 (U.S. May 27, 2014), available at http://www.supremecourt.gov/opinions/13pdf/12-515_jq2i.pdf ("Congress has not abrogated tribal sovereign immunity from a State's suit to enjoin gaming off a reservation or other Indian lands. And we decline to revisit our prior decisions holding that, absent such an abrogation (or a waiver), Indian tribes have immunity even when a suit arises from off-reservation commercial activity."). 91 Id. at 5-6. 92 Id. In addition to the Supreme Court's discussion in Bay Mills, see also 98 The corporations thus created were empowered to hold land, including lands restricted from resale, and to conduct business for the benefit of the tribe. 99 A tribal corporation chartered under Section 17 must be wholly owned by the tribe itself. 100 These corporations do not have an active role in the tribe's governance, but by virtue of their ownership structure have been able to exercise a tribe's sovereign immunity in certain cases. 101 The IRA goes even further in protecting the assets of these corporations. 102 A tribe maintains control over an IRA corporation's assets unless the tribal government intentionally and explicitly transfers their control directly to the corporation. 103 Even when contractual language exists permitting the IRA corporation to "sue and be sued," 104 courts have held that only assets specifically pledged or assigned are eligible to satisfy a judgment, and that the general assets of the corporation cannot be reached. 105 This is a unique relationship found almost auspices of the Indian Reorganization Act (IRA). The IRA preserved, empowered and transformed modern tribal governments.").
96 25 U.S.C. § 476(a) (granting a tribe "the right to organize for its common welfare, and [] adopt an appropriate constitution and bylaws"); 25 U.S.C. § 476(e) ("In addition to all powers vested in any Indian tribe or tribal council by existing law, the constitution adopted by said tribe shall also vest in such tribe or its tribal council . . . rights and powers."). 97 Id. § 477 ("The Secretary of the Interior may, upon petition by any tribe, issue a charter of incorporation to such tribe: Provided, That such charter shall not become operative until ratified by the governing body of such tribe. Such charter may convey to the incorporated tribe the power to purchase, take by gift, or bequest, or otherwise, own, hold, manage, operate, and dispose of property of every description, real and personal, including the power to purchase restricted Indian lands and to issue in exchange therefor interests in corporate property."). 98 Accordingly, if a tribal corporation chartered under Section 17 of the IRA is a party to a security agreement, the property in which the security interest is to be perfected needs to be pledged in advance of whatever security it might require. 106 This can take several forms, including transferring the assets to a non-IRA entity or establishing an escrow account to hold the property until the security agreement has been completed. 107 The overarching takeaway from this discussion is that secured transactions are bound to work differently in Indian Country because property ownership works differently in Indian Country. As a consequence, the Model Tribal Secured Transactions Act is an excellent starting point for both potential non-Indian secured parties and tribal debtors to agree to terms that would enhance and promote economic activity in Indian Country.
Choice of Law
Just because a secured transaction involves an Indian individual or business, property located on a reservation, or an Indian tribe that has adopted the Model Tribal Secured Transaction Act, does not mean that the law governing the transaction is automatically the Model Act. The question of choice of law, 108 which underlies any question in which the laws of potentially more than one sovereign are interested, 109 107 Id. 108 Most Americans, and unfortunately even many young lawyers, assume that when you are in front of a court that it will automatically apply its own law. The reality is considerably more complex. Each state, most frequently as a matter of common law, has implemented a methodology for selecting which law applies in any given dispute. Different methodologies yield different answers. For example, a question of contract validity may be determined by the law of the place of the contract's creation while a dispute involving performance may be governed by the law of the state where the contract was designed to be performed. Thus, a Massachusetts court may apply Maine law. Indian tribes complicate these choice of law questions even further. For a thorough discussion of the current choice of law rules for each jurisdiction, as well as a concise explanation of the perils and pitfalls of conflict of laws generally, see Symeon C. . 109 Id. This should be self-evident. For example, if only one state is involved there would be no conflict of law question. Thus, if a Minnesota plaintiff brings suit against a Minnesota defendant in a Minnesota court for an intentional tort that to litigation involving Indian tribes as to any other set of domestic or foreign parties. 110 However, the unique status of Indians as "domestic dependent nations" with a sovereignty "co-equal to that of states" raises some additional unique considerations. 111 This section briefly describes when the Model Tribal Secured Transactions Act governs a dispute involving a security agreement where the debtor, secured party, or property with a perfected security interest exists within an Indian tribe's jurisdiction. The easiest situation involves when the parties explicitly agree via contract to apply the Model Act. Absent that choice of law clause, when security agreements are silent regarding choice of law, tribal courts are likely to apply the Act in most instances while state and federal forums will be slightly more equivocal.
The following discussion is naturally limited by the proper assertion of jurisdiction over both the subject matter and the defendant. 112 The Model Act deals with a secured transaction that manifests itself in a contractual context via the security agreement and does not itself inherently raise a federal question, 113 T] he Supreme Court, acting under the assumption that state and tribal forums will each apply their own law, has devoted considerable attention to developing rules that determine whether a case involving tribal contacts should be heard in tribal court or state court."). 111 Early in its jurisprudence, the United States Supreme Court determined that Indian tribes were "states" but not "foreign states" and so occupied a heretofore unknown status of "domestic dependent nations." As a result of their status, the federal government owes to tribes an obligation to hold and maintain tribal property. Cherokee Nation v. Georgia, 30 U.S. 1, 17 (1831).
It may well be doubted whether those tribes which reside within the acknowledged boundaries of the United States can with strict accuracy be denominated foreign nations. They may more correctly perhaps be denominated domestic dependent nations. They occupy a territory to which we assert a title independent of their will, which must take effect in point of possession when their right of possession ceases. 112 A judge does not reach the merits of a case without the proper power over both the subject matter and the defendant. While the defendant has an obligation to raise the issue that a court may lack personal jurisdiction, the Court itself has an affirmative duty to ensure that it has the proper authority to hear the subject matter of the case. court. 114 As the ensuing discussion will suggest, a given forum's laws have a tremendous bearing on whether a court will apply the Model Tribal Secured Transactions Act and should therefore be considered prior to commencing litigation. As a general practice note, it is better for all parties to be aware at the time of entering into the security agreement what law will govern a dispute under the agreement. 115 Accordingly, all lawyers are encouraged to utilize a "choice of law clause" to avoid both uncertainty and the problems described in subsections B and C.
a. The Choice of Law Clause
Until comparatively recently, American courts were sharply divided over the enforceability of a choice of law or choice of forum clause that specified a foreign court or foreign law. 116 While the Supreme Court has guaranteed to Indians the right to "make their own laws and be governed by them," 117 often tribal courts or the selection of tribal law have been deemed sufficiently foreign to allow states to refuse to enforce the contractually agreed upon terms mutually ratifying the choice of a tribal court or tribal law. 118 Jackie Gardina highlights 119 just one example from New Mexico. In Wacondo v. Concha, 120 tribal members from Zia Pueblo 114 There are several ways in which a dispute which raises a question of state or tribal instead of federal law can nonetheless be heard in federal court. The most common of these is predicated upon diversity jurisdiction, which requires that no plaintiff be from the same state as any defendant and that the amount in controversy exceed a dollar amount set by statute, currently $75,000. 28 U.S.C. § 1332. 115 For an excellent discussion of the potential pitfalls that may occur when all parties to an agreement are unaware of what law may govern, see generally Roberta Romano, Empowering Investors: A Market Approach to Securities Regulation, 107 YALE L.J. 2359, 2403-05 (1998). 116 Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 9 (1972) ("Forum-selection clauses have historically not been favored by American courts. Many courts, federal and state, have declined to enforce such clauses on the ground that they were 'contrary to public policy,' or that their effect was to 'oust the jurisdiction' of the court."). The Supreme Court just reaffirmed the enforceability of forum selection clauses during its 2013-2014 sitting. See Atl. Marine Constr. Co. v. U.S. Dist. Ct. W. Dist. Tex., No. 12-929, slip op. at 1 (U.S. Dec. 3, 2013), available at http://www.supremecourt.gov/opinions/13pdf/12-929_olq2.pdf ("[A] forum-selection clause may be enforced by a motion to transfer under § 1404(a) which provides that '[f ]or the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought or to any district or division to which all parties have consented.'" (internal citation omitted)). 117 and Jemez Pueblo brought suit against a member of Taos Pueblo for a shooting that occurred in Jemez Pueblo. 121 The New Mexico court concluded that there was no barrier to applying New Mexico law. 122 If state courts remain similarly cavalier regarding the Model Tribal Secured Transactions Act, then it will remain of limited practical use because a party who wants to take advantage of the U.C.C. instead of the MTA will simply seek to enforce their rights in state court, undercutting both the intent of the parties and the enforceability of the model code. Such "forum shopping" would also jeopardize a tribe's ability to protect its cultural property through laws like the MTA because there is no concordant limitation on vesting a security interest in tribal cultural property under most state or federal laws. Accordingly, both the tribal law and the general practice of resolving conflict of laws between tribal and state courts need to recognize the overriding importance of the protection of tribal cultural property. As Professor Christine Zuni Cruz notes:
The process of incorporating customary law into a formal legal system will not be easy and will take the work of the judiciary, the litigants, and the tribe. If an active approach is not taken to support customary law, customary law will give way to other influences, such as state and federal law devoid of indigenous thought. 123 The stakes for tribal choice of law are high. Ignoring tribal law in this way raises barriers to the development of a comprehensive tribal law based on the customary legal principles unique to each tribe, and deprives all parties from incorporating indigenous thought into the broader panoply of American law. 124 Inversely, the widespread adoption of forum selection and choice of law clauses that bind all parties to an agreement and explicitly rely upon tribal forums and tribal law to resolve disputes will help considerably advance the legitimacy of indigenous legal thought. Such widespread adoption of blended western/indigenous legal principles, like the Model Tribal Secured Transaction Act, will enshrine uniform tribal laws within the larger commercial and legal context, creating a new space for the protection of tribal 120 873 P.2d 276 (N.M. Ct. App. 1994). 121 Id. at 277. 122 Id. at 277-78. 123 Christine Zuni, Strengthening What Remains, 7 KAN. J.L. & PUB. POL'Y 17, 27 (1997) (now Christine Zuni Cruz) ("Participation and interest of judges in incorporating customary law is critical. If there is no interest or if there is resistance on the part of the judiciary, incorporation of customary law and development of an indigenous body of law unique to a particular tribe will be minimal."). 124 See, e.g., Wacondo, 873 P.2d at 277-78.
peoples and property that practitioners from both communities can widely embrace. 125 To clarify these potential conflicts, the Supreme Court granted certiorari in Bremen v. Zapata. 126 In Zapata, an American corporation specializing in offshore oil and gas drilling contracted with a German company to tow one of its rigs from coastal Louisiana to a new location in Italy's Adriatic Sea. 127 While the rig was being moved, a storm off the coast of Florida damaged it significantly enough that it was redirected to Tampa, Florida for repairs. 128 131 In re Unterweser Reederei, 428 F.2d 888, 895 (5th Cir. 1970) ("The district court was entitled to consider that remanding Zapata to a foreign forum, with no practical contact with the controversy, could raise a bar to recovery by a United States citizen which its own convenient courts would not countenance."). 132 In re Unterweser Reederei, 446 F.2d 907, 908 (5th Cir. 1971) (the Fifth Circuit, en banc, upheld the decision of the Fifth Circuit panel over a strong dissent by 6 of the court's 15 members). 133 Bremen, 407 U.S. at 8-9 ("We hold, with the six dissenting members of the Court of Appeals, that far too little weight and effect were given to the forum clause in resolving this controversy."). 134 Id. at 11-12. 135 Id. at 17-18 ("Whatever 'inconvenience' Zapata would suffer by being forced to litigate in the contractual forum as it agreed to do was clearly foreseeable at the time of contracting. In such circumstances it should be incumbent on the party seeking to escape his contract to show that trial in the contractual forum will be so gravely difficult and inconvenient that he will for all practical purposes be deprived of his day in court. Absent that, there is no basis for concluding that it would be unfair, unjust, or unreasonable to hold that party to his bargain."). 136 Id. at 11-12 ("Plainly, the courts of England meet the standards of neutrality and long experience in admiralty litigation.").
contract may prove problematic: fraud, 137 undue influence, 138 and unequal bargaining power. 139 The logic of Zapata has since been applied to contractual choice of law and choice of forum clauses in Indian Country. 140 Therefore, the easiest way to ensure whether U.C.C. § 9 or the Model Tribal Secured Transaction Act will govern any given security agreement would be to clearly choose the law and the forum in the agreement itself.
However, as in many other areas of law, all parties should be aware of the other relevant tribal laws and the public policy of the forum, which may be used under rare circumstances to frustrate a choice of law clause between contracting parties. 141 Moreover, the parties should consider the exigencies involved with the enforcement of a judgment obtained under a security agreement in Indian Country. 142 Remedies generally available in the state may be unavailable or significantly altered on the reservation. 143 
b. In Front of a Tribal Court
If the security agreement is silent on choice of law, then the laws of the forum regarding choice of law govern both the 137 Id. at 15 ("The correct approach would have been to enforce the forum clause specifically unless Zapata could clearly show that enforcement would be unreasonable and unjust, or that the clause was invalid for such reasons as fraud."). 138 Id. at 12-14. 139 Id. There was no unequal bargaining power on these facts because there were multiple companies bidding for the towage contract. Id. at 12 n.14. 140 Ninigret Dev. Corp. v. Narragansett Indian Wetuomuck Hous. Auth., 32 F. Supp. 2d 497, 505 (D. R.I. 1999) ("Therefore, an American Indian court system that is different from the American federal model cannot cause avoidance of either an arbitration or forum selection agreement as unreasonable."). Ninigret was later vacated and remanded for failure to exhaust tribal remedies, which has no bearing on the enforceability of a forum selection clause. Ninigret Dev. Corp. v. Narragansett Indian Wetuomuck Hous. Auth., 207 F.3d 21, 35 (1st Cir. 2000). 141 See Romano, supra note 115, at 2407 ("The conventional conflicts-of-law objection to application of an internal-affairs-type doctrine to securities transactions, which is captured by the public policy exception to choice-of-law clause enforcement and to requirements that the chosen state have a reasonable connection to the transaction or the parties, is that the investor's domiciliary state has a more important 'interest' in a securities dispute than the issuer's domicile."). 142 See generally Babbitt Ford, Inc. v. Navajo Indian Tribe, 710 F.2d 587 (9th Cir. 1983) (allowing tribal law to limit the self-help remedies of car repossession on the Navajo Reservation). " [T] he Tribe has the 'power to place conditions on entry, on continued presence, [and] on reservation conduct . . . '[sic] Regulating the conduct of non-Indians repossessing automobiles on reservation land is a valid exercise of the Tribe's power to exclude nonmembers from the reservation." Id. at 594 (quoting Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 144 (1982) ). 143 Id.
procedural and substantive matters in front of the court. 144 While the Supremacy Clause ensures that neither states nor tribes may act contrary to federal law, 145 and the Commerce Clause explicitly allows Congress to enact laws designed to regulate commerce with Indian tribes, 146 there is no federal law regarding all of the nuances of a security agreement. Accordingly, tribal courts are free to use their own rules for determining the choice of law that governs civil disputes in tribal courts. The Model Tribal Secured Transactions Act was designed to recognize that tribal interests regarding secured transactions differ from those proposed in U.C.C. Article 9, and to assist tribes with the exercise of their sovereign rights over these kinds of transactions. 147 For tribal jurisdictions where the Model Act has become part of the tribal code, tribal courts will endeavor to adopt choice of law and conflict of law rules that permit them to apply the Model Act as often as possible. 148 Tribal courts are given considerable leeway to decide which laws apply within their jurisdiction. Accordingly, they will be loath to refuse to enforce the Model Act over all possible transactions within their remit because the Model Act represents the greatest possible compromise between indigenous legal thought and traditional western concepts of securitization and property rights. 149 147 NAT'L CONFERENCE OF COMM'RS ON UNIF. STATE LAWS, IMPLEMENTATION GUIDE, supra note 9, at 14-15 ("The Committee also recognized that many provisions of Article 9 were unlikely to be appropriate or relevant in Indian Country, at least in the near future, and if included would add unneeded complexity to a tribal secured transactions law."). 148 The Supreme Court has openly expressed its fear that tribal courts will too often seek to apply tribal law. 149 NAT'L CONFERENCE OF COMM'RS ON UNIF. STATE LAWS, IMPLEMENTATION GUIDE, supra note 9, at 14-15. Tribal courts, like their state and federal counterparts, are able to make determinations regarding which laws apply within their jurisdictional remit. In jurisdictions that have adopted the Model Act, it is likely that tribal courts will work to actively apply the Model Act (as opposed to U.C.C. Art. 9) to as many cases as possible disputes involving secured transactions that end up before the tribal court of a tribe that has adopted the Model Act are exceedingly likely to see the act selected as the choice of law governing the dispute.
c. In Front of a State or Federal Court
Litigating a security agreement involving tribal or Indianowned property creates the most uncertainty regarding choice of law when the forum is a state or federal court. Each state has its own choice of law rules, 150 and has been given wide latitude by the U.S. Supreme Court to adopt a method for resolving conflict of law questions, 151 subject to virtually no qualification except the broad limits of the Due Process Clause. 152 The results of the various methods of state choice of law rules are impossible to predict in the abstract, and will likely turn upon the facts of the dispute, the status of the parties, and the language of the security agreement. 153 For cases that get to federal court on the basis of diversity, 154 the Supreme Court has been consistently clear since Erie 155 that the federal court is to apply the substantive law because it is both the law enacted by the legislative body to which the court is subject and because it advances indigenous thought relating to property and contract rights. 150 Symeonides, supra note 108, at 279. 151 Allstate Ins. Co. v. Hague, 449 U.S. 302, 307 (1981) ("It is not for this Court to say whether the choice-of-law analysis suggested by Professor Leflar is to be preferred or whether we would make the same choice-of-law decision if sitting as the Minnesota Supreme Court. Our sole function is to determine whether the Minnesota Supreme Court's choice of its own substantive law in this case exceeded federal constitutional limitations."). 152 Id. at 320. The modern Due Process Clause test to determine a Constitutional violation in the choice of law context requires a state have "a significant aggregation of contacts with the parties and the occurrence, creating state interests, such that application of its law was neither arbitrary nor fundamentally unfair." Id. 153 Id. at 307-08. 154 Federal courts are courts of limited jurisdiction, meaning they need permission in order to hear a case. The Constitution sets the baseline for this permission in Article III, § 2:
The judicial Power shall extend . . . to Controversies to which the United States shall be a Party;-to Controversies between two or more States;-between a State and Citizens of another State;-between Citizens of different States;-between Citizens of the same State claiming Lands under Grants of different States, and between a State, or the Citizens thereof, and foreign States, Citizens or Subjects.
Congress has further limited the ability of federal courts to hear cases by statute. One of the more common ways federal courts obtain jurisdiction over a case is through diversity jurisdiction. 28 U.S.C. § 1332 gives federal courts jurisdiction to hear cases, even arising under only state law causes of action, when there is complete diversity of parties and the statutory threshold for the amount in controversy has been met. 155 Erie R.R. Co. v. Tompkins, 304 U.S. 64 (1938).
selected by the choice of law rules of the state in which the federal court sits. 156 Erie clarified, 157 and subsequent cases have confirmed, 158 that choice of law rules are substantive in nature. It follows that the same concerns about state court litigation are mirrored in federal court litigation premised on diversity. 159 When a party pursues litigation in state or federal court over a security agreement that is silent regarding choice of law, and when the tribal government with jurisdiction over the property at issue has adopted the Model Tribal Secured Transaction Act, that party risks that the forum may use the relevant choice of law rules to either apply the Model Act or U.C.C. Article 9. In other words, whether a state or federal court would apply tribal law might be decided by a state's choice of law rules. Because much of Indian law exists so the federal government can protect tribes from states, it would be preferable for the parties to agree to both a choice of law and a choice of forum clause in the security agreement properly specifying tribal courts and tribal law.
III. THE MODEL TRIBAL SECURED TRANSACTION ACT: THE NEED FOR A PRESUMPTION AGAINST PERFECTING A SECURITY INTEREST IN TRIBAL CULTURAL PROPERTY
The National Conference of Commissioners on Uniform State Laws (NCCUSL) 160 was created over 100 years ago to 156 Id. at 79 ("The common law so far as it is enforced in a State, whether called common law or not, is not the common law generally but the law of that State existing by the authority of that State without regard to what it may have been in England or anywhere else . . . 'the authority and only authority is the State, and if that be so, the voice adopted by the State as its own [whether it be of its Legislature or of its Supreme Court] should utter the last word.'" (alterations in original) (quoting Swift v. Tyson, 41 U.S. 1 (1841))). 157 Id. In Erie, the Supreme Court instructed federal courts in New York to apply New York's choice of law rules to determine which substantive law would govern the dispute. At the time, New York's choice of law rules for torts required the application of the law of the place of the injury. Because Tompkins was injured in western Pennsylvania, it was Pennsylvania substantive law that governed. Thus, even while Tompkins would have had a claim for negligence against the railroad under the substantive laws of New York, the New York federal court was obligated to apply Pennsylvania substantive law. 158 See, e.g., Chambers v. NASCO Inc., 501 U.S. 32, 52 (1991) (upholding and reasserting Erie's key principles: "discouragement of forum-shopping and avoidance of inequitable administration of the laws" (quoting Hanna v. Plumer, 380 U.S. 460, 468 (1965))). 159 The headnote to Erie states: "A federal court exercising jurisdiction over such a case on the ground of diversity of citizenship, is not free to treat this question as one of so-called 'general law,' but must apply the state law as declared by the highest state court." 304 U.S. at 64. 160 For information on the creation, organization, structure, and purpose of the NCCUSL, see About Us, NCCUSL, http://www.uniformlaws.org/Narrative.aspx? title=About%20the%20ULC (last visited Mar. 21, 2015).
address issues unique to a federal system of government and specifically unique to the United States. 161 Because the United States government is by Constitutional dictate a government of limited and enumerated powers, 162 there exist issues of national significance where having a single standard law in all jurisdictions would greatly benefit both law and commerce but where the federal government is unable to act. 163 To fill this gap, the NCCUSL was created to propose standard laws that each state could independently enact, thus achieving legal uniformity within the American federalist system. 164 Tribal governments complicate this model. 165 Because they are independent sovereigns, 166 most state laws and regulations have no legal force inside the boundaries of the reservation (or more technically in "Indian Country"). The 567 federally recognized tribes 167 162 U.S. CONST. amend. X ("The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people."). 163 Carter & Miller, supra note 161, at 89 ("The federal Constitution reserves to the states 'powers not delegated to the United States by the Constitution, nor prohibited by it to the states.' Because of this limitation, nearly all private lawcontracts, negotiable instruments, business organizations, marriage and divorce, for example-and most areas of criminal law, are left for definition and regulation by the legislatures and courts of the several states." (quoting the Tenth Amendment)). 164 Id. ("NCCUSL is an organization peculiar to the federal system of government, and is unique in American law. 'American law' of course actually consists of fifty separate, and potentially differing, bodies of state law, co-existing with, and overlaid by, federal law."). 165 Id. at 95-96 ("As a general rule, state civil laws do not apply to transactions arising in Indian country to which Indian tribes, tribal entities or tribal members are parties, except to the extent authorized by Congress. The result as a general starting point is that a tribe has the sovereign power to enact and enforce civil laws regulating the conduct of their members and of non-Indians who come upon tribal land. This authority includes the power to enforce contracts, even though entered into outside reservation boundaries, and even off-reservation non-Indian land may qualify as a 'dependent Indian community and thus part of Indian Country.'"). 166 See Michigan v. Bay Mills Indian Cmty., No. 12-515, slip op. at 4-5 (U.S. May 27, 2014), available at http://www.supremecourt.gov/opinions/13pdf/12-515_jq2i.pdf; see also Williams v. Lee, 358 U.S. 217, 219 (1959) ("Essentially, absent governing Acts of Congress, the question has always been whether the state action infringed on the right of reservation Indians to make their own laws and be ruled by them."). 167 This article takes no position on the independent sovereignty of tribes that are recognized by the respective state in which the tribe owns real property or maintains a recognized government. The situation of state-recognized tribes is unique and the authority of the Uniform Commercial Code as enacted by each of the 50 states may or may not be binding upon each state-recognized tribe depending on their own arrangement of sovereignty that comes with state recognition. their own legislation, which may or may not be identical, or even similar, to the otherwise uniform laws proposed by the NCCUSL and enacted by the states. This creates the difficult situation where a lawyer, assuming that the uniform law applies everywhere in the United States, advises a client regarding a transaction involving Indian Country, only to later discover to the detriment of both the lawyer and the client, that the law is different on the reservation.
The Model Tribal Secured Transaction Act is NCCUSL's proposed solution for how secured transactions can work differently in Indian Country than in the ordinary state system. 168 It succeeds in striking a balance between two competing interests: consistency with the U.C.C. and the preservation of tribal sovereignty. The MTA must be close enough to U.C.C. Article 9 regarding secured transactions that banks and other lending institutions, businesses, and financial agents will find it comfortable to work with and use, 169 thus increasing the amount of leverage and financial activity on the reservation. 170 While at the same time, the MTA must also preserve tribal sovereignty and enact rules that not only accord with the customs, traditions, and legal histories of the diverse 567 federally recognized tribes, 171 but also actively promote uniformity among the prospective adopters. 172 168 See Model Tribal Secured Transactions Act, supra note 11. 169 The drafters of the Model Act identified that if the Model Tribal Act differed in too many substantive ways from the Uniform Commercial Code, banks would be hesitant to use the act or conduct business in Indian Country due to the difference in law that would apply to their commercial transactions. Accordingly, the drafters followed the same structure and format of U.C.C. Art. 9 when drafting the Model Tribal Act, and wrote an explanatory guide "to assist non-tribal lenders and businesses in understanding the similarities and differences between the Act and corresponding provisions of the Uniform Commercial Code." NAT'L CONFERENCE OF COMM'RS ON UNIF. STATE LAWS, IMPLEMENTATION GUIDE, supra note 9, at 11. 170 For a brief discussion of how the U.C.C. has helped streamline commercial transactions, see generally Charles W. Mooney, Jr., Introduction to the Uniform Commercial Code Annual Survey 38 BUS. LAW. 1107 (1983); see also Gidon Gottlieb, Relationalism: Legal Theory for a Relational Society, 50 U. CHI. L. REV. 567, 592 (1983) ("The interpretation of such collective juridical acts involves considerations that are primarily relational, thus permitting the groups regulated by the instrument to develop their relationship with a view to their shared purposes.").
171 Just like the Uniform Commercial Code, the Tribal Article 9 must try to balance the interests of different regions and cultures across the United States. Indian Country exists from Alaska to Maine, from Minnesota to Florida, in more than half of the 50 states. For a complete list of federally recognized tribes eligible to adopt the uniform act, see Indian Entities Recognized, supra note 29. 172 The Uniform Commercial Code is clear that among its primary purposes is to streamline commercial practice through uniform action. See U.C.C. § 1-103(a) ("The [Uniform Commercial Code] must be liberally construed and applied to promote its underlying purposes and policies, which are: (1) to simplify, clarify, and modernize the law governing commercial transactions; (2) to permit the continued expansion of commercial practices through custom, usage, and agreement of the parties; and (3) to Understandably, this creates an unenviable and Herculean challenge. In recognition of this, the Model Tribal Act advises tribes to think carefully about the choices they make when adopting the language of the act. The implementation guide accompanying the act reiterates this point: "The Act is intended to serve as a "template" or model law for tribes. A Tribe should carefully consider each provision of the Act, and modify or amend provisions as necessary to accommodate its specific business, legal and cultural environments." 173 Mindful of this language, this article encourages tribes to explicitly include an exception for tribal cultural property. More forcefully, the article also encourages the drafters of the Model Tribal Secured Transactions Act and specifically the National Conference of Commissioners on Uniform State Laws to consider amending even the proposed model act to include a clear exemption for tribal cultural property. Effectively, this would make an exception for tribal cultural property an optout instead of an opt-in and would accordingly better protect tribal cultural property from accidental oversight or omission.
A. The Model Act as Currently Written Risks the Loss of Invaluable Cultural Property
The very nature of secured transactions means that the MTA, as written, risks the loss of invaluable cultural property. The MTA defines most of its key terms in section 9-106 and provides a list of transactions not subject to the MTA in section 9-111. 174 Neither section discusses cultural property. Because cultural property might be real or moveable, tangible or intangible, no part of the model unequivocally speaks to its appropriateness for use in a secured transaction. This presents a problem, as a tribe's cultural property-often key to identity, collective memory, religious practice, and history-is among the most valuable forms of property any tribe owns.
Without an exclusion for cultural property, the tribal government, a tribal corporation, or an individual tribal member with the right to sell the property may use it in order to secure a loan or for other valuable consideration. By formalizing the agreement using the cultural property as collateral, the owner of the cultural property is making a promise that if he or she fails to comply with the terms of the security agreement, the lender can take ownership of the cultural property in partial or full consideration for the failure of the debtor to repay on schedule. Whatever benefit the loan may bring to the tribe, tribal corporation, or individual tribal member, the potential loss of the cultural property ought to be considered. Each tribe is capable of making its own determination, but the decision to permit cultural property to be included among the classes of property eligible for a security interest should be taken only after a consultation with the entire tribal membership 175 to consider the potential implications of such a policy. 176 Not all cultural property is put at risk under the MTA as written. Even if the MTA is not rewritten to specifically exclude tribal cultural property, after the act has been adopted, some cultural property will be inappropriate as collateral in a secured transaction. 177 For example, the MTA recognizes that if property is not alienable-that is, if the owner of the property doesn't have the right to sell, gift, or otherwise dispose of the property-the act is inapplicable. 178 This protects some cultural artifacts. For example, under the Bald and Golden Eagle Protection Act 179 it is illegal for non-Indians to buy, sell, or possess either the feathers themselves or artifacts made with the feathers from bald and golden eagles. Accordingly, such cultural items cannot qualify as property in which a security interest may be vested for a non- 175 See infra Part IV. 176 See infra Part V. 177 For an example of a limit on the vesting of a security interest in some real property see supra note 58. Discussing the Non-Intercourse Act and its restrictions on the ability of a tribe to transfer the title to some lands, largely located on Indian reservations, that are held in trust by the United States on behalf of Indian tribes. For a discussion on a limit imposed by Congressional statute on certain forms of tangible personal property see The Bald and Golden Eagle Protection Act, infra note 179.
178 MODEL TRIBAL SECURED TRANSACTIONS ACT § 9-104 ("This [act] does not apply to any property interest that is subject to federal restrictions regarding sale, transfer, or encumbrance.").
179 16 U.S.C. § 668 (2012). The act provides both criminal and civil penalties for:
[W]hoever, within the United States or any place subject to the jurisdiction thereof, without being permitted to do so as [hereinafter] provided [ ], shall knowingly, or with wanton disregard for the consequences of his act take, possess, sell, purchase, barter, offer to sell, purchase or barter, transport, export or import, at any time or in any manner any bald eagle commonly known as the American eagle or any golden eagle, alive or dead, or any part, nest, or egg thereof of the foregoing eagles, or whoever violates any permit or regulation issued pursuant to this [Act], shall be fined not more than $5,000 or imprisoned not more than one year or both.
Indian. The changes proposed here would prevent a tribal or individual member from vesting in such items a security interest even when the party extending the financing would qualify for ownership (i.e. was an Indian). There are several defenses for such a limitation including a concern that richer tribes could seek to accumulate or expropriate the cultural property of poorer ones. In deference to tribal sovereignty, a tribal government could always opt to permit using cultural property as security between its own members, but at the risk of starting down a rather slippery slope. Accordingly, a bright-line rule is preferable.
Out of an abundance of caution, and because most tribal cultural property is not protected like eagle feathers are protected, the Model Tribal Secured Transactions Act should be changed to explicitly exclude such property from among the types of property subject to a security interest. The implementation guide should thus be revised to alert tribes to this change, and give them the option of amending the model act to allow a security interest to be perfected in cultural property. This arrangement has the benefit of protecting more tribal cultural property while not infringing upon a tribe's sovereignty. Instead, it asks the tribe to make a conscious choice as to whether it wants to expand the property against which a security interest may be perfected with the knowledge that the consequences of doing so include the loss of tribal cultural property.
Tribal members, lawyers, and leaders should think critically about the classes of property they want to be subject to a security interest, and adopt or amend the act accordingly. This implicitly recognizes that there are thus two different sets of tribal populations that need to take slightly varied approaches to adopting the exclusion of tribal cultural property: tribes that have already adopted the MTA without the exclusion and tribes that are considering its adoption. Regardless of the approach, advocates seeking the exclusion of tribal property in the MTA will find the original drafters of the Model Act are not opposed to the change, and may even tacitly support it. 180 
B. Excluding Tribal Cultural Property from the Classes of Property in which a Security Interest May be Properly Vested is Consistent with the Intent Behind the Model Act
Creating a default rule is not contrary to the principles expressed in the Model Act. In fact, in its Implementation Guide, the drafters even explicitly suggest that tribes take action to protect certain kinds of tribal property based upon tribal custom and tradition:
Example:
Tribe has a custom that prohibits the transference of certain religious artifacts or sacred objects for monetary or business purposes. In such a case, the Tribe should consider adding a provision to the Act that prohibits the creation of a security interest in those types of religious artifacts or sacred items.
Tribe upholds the custom of give-aways on certain important events in which Tribal members give away items of personal property. If property that might be given away is made collateral subject to a security interest, the security agreement should provide that the donees take the property free of the security interests and, if necessary, afford some other type of protection for the secured party for the loss of the collateral. 181 Neither the implementation guide nor the act itself provide any insight as to why the drafters decided to omit cultural property from among the Excluded Transactions spelled out in § 9-111. However, the implementation guide cautions tribes that certain parts of the act might unintentionally conflict with a tribe's culture or traditions. 182 Since the drafters clearly contemplated the role tribal property might play in a secured transaction, the most likely explanation for the omission of cultural property from the Act itself is that the fewer deviations the Act has from the Uniform Commercial Code, the more likely it is to be accepted by nontribal parties. This concern has merit: if the MTA is perceived to be too different in form or function from the UCC, critical parties including banks and other lenders who make secured loans and 181 Id. 182 Id. ("The Committee recommends that in adopting, interpreting and applying the Act, due consideration be given to those customs and traditions. Where and to the extent a provision in the Act conflicts or is inconsistent with a tribal custom or tradition, an enacting Tribe should consider whether the custom or tradition will take precedence over conflicting rights and priorities established by the Act.").
therefore are critically important to the MTA's ability to drive economic growth and development in Indian Country, may insist on the use of state law. Such insistence would indeed undermine the MTA by making it irrelevant.
Cognizant of these concerns, this Article does not lightly suggest a change in the MTA text. In fact, it limits itself to a single textual change that would exclude a small number of transactions with major importance to the tribes themselves. The drafting committee itself contemplated that tribes might want to exclude cultural property. 183 In order to protect such important possessions, the default rule ought to be that cultural property is excluded, and tribes during implementation can have a tribalwide discussion among the membership as to whether there are good reasons for risking the loss of cultural property.
IV. OVERCOMING THE PRESUMPTION: A DEMOCRATIC EXERCISE
With this article I do not presume to know that vesting a security interest in cultural property subject to a valid security agreement is always inappropriate. Certainly, the debtor in the secured transaction will either obtain complete ownership of, or retain ownership of the property against which a security interested is vested if the debtor complies with the terms of the agreement and satisfactorily completes the schedule of payments. 184 While the explanation in Part III provides a reasonable basis for tribes to adopt a default rule excluding cultural or religious property from the classes of property in which it is proper to vest a security interest, each tribe must decide for itself whether it wants to delimit any class of property under the MTA, considering its own tradition, needs, community expectations, history, and identity. 185 183 
Id.
184 Upon completing the repayment schedule, the security interest that was perfected against the property is removed. As the lender has been repaid according to the terms of the agreement, the lender no longer has a valid claim to the title which was secured as collateral in order to facilitate the original security agreement. 185 The only persons who ultimately should decide the action a tribe ought to take are members of the tribe itself. Legal scholarship in the area of Indian law should focus on providing ideas and guidance, suggestions and justifications for the actions taken by tribal governments and tribal members. This article intends to add to that discussion and add concerns that tribes should think critically about before taking action, but nothing herein is intended to prevent a tribe which thoroughly considers the consequences from allowing the perfection of a security interest in tribal cultural property. For a discussion of the role of legal scholarship in Indian lawmaking, see generally Symposium Materials Presented at the University of California at Berkeley
With that deference to the tribe in mind, 186 this section argues that if a tribal government does not want to exempt cultural or religious property from the class of property in which it is proper to vest a security interest, then the tribal government should do so only with the express consent of a majority of its membership determined by a formal vote. This should not be difficult and presents no legal problems. 187 It is common to survey opinion in Indian Country, as tribes regularly conduct surveys of their membership through a variety of forms including town hall meetings and tribal-wide elections. 188 With very small tribes, it may be possible to meet this democratic requirement by resorting to a town hall or other similar tribal event where all enrolled members are eligible to speak and decisions are made by either the mutual consent of the membership or a vote with the majority of the members affirming. 189 Alternatively, larger tribes would need to submit the question regarding the proper role of cultural or religious property as security against a loan to the broader membership during a tribal election. 190 . 25, 2015) . Similarly, many of the more than 200 federally recognized tribes in Alaska are small, consisting of several families or bands. For these groups, consultation may not require a formal election, but instead might be premised upon a well-informed dialogue among all enrolled adult members. 190 See TATUM ET AL., supra note 188. 191 With 567 federally recognized tribes, it is impossible to discuss here the myriad of possibilities that exists for consulting with a tribe's membership. As most tribes regularly hold elections, and tribes with Constitutions under the IRA already have a process in place not only for the election of officers but a means to amend their tribal Constitutions, the process of consultation is neither onerous nor novel. However, The benefits of using the electoral process to adopt or reject exceptions to the MTA are twofold. First, by virtue of a vote, there would be a learning and debating process about secured transactions more generally, which will not only create a better informed electorate but also ensure that the language chosen in the tribal adoption of the MTA reflects the community's understanding of what property is and what it should be used for. Second, by essentially requiring an opt in instead of an opt out, the default rule is more in line with federal policy on the protection of sacred objects, funerary remains, dreams, names, and stories. 192 V.
NATIVE STORIES, NATIVE PLACES, AND NATIVE PEOPLE It is vitally important that tribes consider the potential implications of permitting a security interest to be perfected in cultural property. While there may be economic benefits of immediate benefit and concern to the tribe, the risk of the loss of the property should not be understated. This section will only briefly describe the possible loss of cultural property of invaluable importance to a tribe's sense of place, identity, culture, history, and religion. It is because of these risks that the sections above argue forcefully that the default rule in the Model Tribal Secured Transactions Act ought to exclude cultural property. However, recognizing that tribes are sovereign entities, 193 each has a right to permit the perfection of a security interest in cultural property, provided they are fully informed about the potential consequences.
The scope of cultural property for any given tribe is defined by the tribe itself 194 and may far exceed conventional notions of what constitutes property 195 or even the definition of property under international law. 196 Maintaining an ownership interest in this property is often vital to protecting and preserving a tribe's identity as a people, including their way of life and their customs and traditions. 197 Professor Tsosie has perhaps gone furthest in documenting, discussing, and articulating the importance of cultural property to tribes, including: the benefits that protection, preservation, and display of tribal culture can have on a tribe's identity; 198 the importance of creating a broader human rights framework to protect tribal cultural property; 199 198 Rebecca Tsosie, Native Nations and Museums, supra note 12 (extensively discussing the role cultural property plays in tribal identity and the difficulty tribes have in protecting and reasserting rights to cultural property). "However, is a Renoir painting stolen from the home of a wealthy collector in the same category as a sacred mask or medicine bundle 'plundered' from the Native American caretaker? Is this the acquisition of stolen property or is it 'anthropology?'" Id. at 9; see also Rebecca Tsosie, Introduction: Symposium on Cultural Sovereignty, 34 ARIZ. ST. L.J. 1 (2002) (generally sharing the perspectives of native peoples on the link between control of culture and a self-awareness or empowerment that comes with being able to preserve and direct cultural development among traditional communities).
199 Rebecca Tsosie, NAGPRA and the Problem of "Culturally Unidentifiable" Remains: The Argument for a Human Rights Framework, 44 ARIZ. ST. L.J. 809, 818 (2012). For example, without a clearly established group identity in part created through reference to cultural property, it becomes impossible for tribes to continue to reassert their rights under NAGPRA:
If the group lacks identity as a "federally recognized Indian tribe or Native Hawaiian organization," the group does not have a legal right to repatriation, although the group may obtain affiliated ancestral remains as a "moral" accommodation, assuming that a legitimate claimant tribe can be found to make the claim on its behalf and assuming that the museum or agency cares to honor the request.
Id; see also Rebecca Tsosie, Indigenous Peoples and Epistemic Injustice: Science, Ethics, and Human Rights, 87 WASH. L. REV. 1133 (2012) (discussing the unique difficulty faced by tribes to achieve "justice" and protect "identity" through a protection of cultural property). "Hermeneutical injustice is what occurs with many Native American claims to protect aspects of their cultural identity from harms that are not recognized standard categories of law. In particular, there is currently not a recognized category within American law to redress cultural harm." Id. at 1158. the danger that losing control over some forms of property can have on individual tribal members and greater tribal identity. 200 One of Tsosie's conclusions is that ownership and preservation of tribal property and cultural resources strengthens identity and helps each tribe tell its own unique story. 201 Professor Melissa Tatum adds that cultural resources help tribes tell stories of differentiation and thereby help secure a unique identity. 202 Together, Professors Tsosie and Tatum have identified a series of risks to tribal identity, and ultimately even tribal existence, that are premised on a tribe's ability to successfully preserve tribal culture. Essentially, their work centers on the premise that without the preservation and celebration of an identity that makes each tribe unique, several dangers exist that threaten the core of tribal identity. First, all Indian tribes might begin to be grouped together and dealt with as one homogenous and identifiable group as opposed to a celebration of the cultural richness that makes each tribe unique. 203 Second, the homogenous group of "Indians" then begins to get absorbed or assimilated into the broader group of "Americans," altogether erasing Indian identity. 204 This process would not be immediate, but would have to evolve over centuries, not unlike our existing Indian law policy. 205 repeated again and again over time, may have the cumulative effect of an early 20th century anthropologist's raid on a sacred site, 211 and could result in the loss of cultural property which forms the linchpin of tribal identity. 212 In an effort to avoid the slippery slope and ensure that the cultural property slowly being clawed back and preserved in the 21st century remains under the thoughtful control of individual Indians and Indian tribal governments, 213 this article urges tribes that adopt the Model Tribal Secured Transaction Act to include an explicit protection for cultural property. Additionally, it urges the National Conference of Commissioners on Uniform State Laws to revise the MTA to adopt a bright-line protection for tribal cultural property. 214 Such a solution would by no means prevent a tribe from exercising its sovereign right to remove such a restriction, but it would ensure that the baseline for protection errs on the side of protecting tribal cultural property. 215 
VI. CONCLUSION: START BY PROTECTING OURSELVES
Indian Country is just different. The title to property is more complicated, the issue of sovereignty is more nuanced, and the choice of law and choice of forum questions are more complex. Because the traditional U.C.C. Article 9 governing secured transactions is not designed to contemplate the existence of tribal sovereigns, the Model Tribal Secured Transactions Act was born.
This article has taken the position that the MTA is, overall, an excellent document. It fills a demonstrated niche in tribal codes and will promote economic growth by clarifying the process and rules for investing in Indian Country via secured transactions. But tribes need to be cautious when deciding to 211 For an excellent discussion of the effect upon tribes of the loss of cultural property, see Jack 214 For a thorough discussion of the need for a presumption against the inclusion of tribal cultural property as a security interest in a security agreement and the corresponding encouraging to tribes to adopt such a presumption in the absence of change to the MTA, see supra Part III. 215 Id.
implement the MTA, particularly when they decide what classes of property ought to be eligible to vest within them a security interest. The drafters of the Model Act clearly identified many of the issues that might arise should cultural property be ultimately subject to a security agreement and the debtor defaults on their obligations. Unfortunately, the drafters allowed attempts at uniformity with the existing Uniform Commercial Code, a preference not to limit the types or kinds of property subject to a security agreement, and perhaps an under appreciation of the importance of cultural property to tribal identity to culminate in an opt in instead of an opt out default rule for protecting tribal cultural property. The danger to tribes is not as well understood as it needs to be. If a tribe allows a historical, cultural, or religious artifact to be used as collateral in order to obtain a loan via a secured transaction, the tribe is taking a risk that they will be unable to pay their obligations and lose the right to that property. For many tribes, the consequences of losing that cultural property amount to a loss of identity. Accordingly, it follows that the MTA should be reconsidered to include, as a general rule, that property related to the history, culture, or identity of the tribe is not eligible to vest a security interest.
However, in light of the diversity of Indian Country, while all tribes should be encouraged to adopt this general proposition, no tribe is required to prohibit the vesting of a security interest in these kinds of religious or cultural property. Instead, tribal leaders who want to use identity or culturally indispensable property should be able to do so, but only after the consequences of doing so are explained to the entire membership of the tribe and a majority of the eligible membership consent.
Uniform and predictable rules governing the process, enforcement, and classes of property subject to a secured transaction involving Indian Country will undoubtedly increase the amount of economic development that occurs there. As investors, creditors, lenders, banks, entrepreneurs and tribes become more familiar with uniform rules for commercial relationships on reservations and upheld by tribal courts-ever more capital will flow through the open gates of the reservation. This opening up of tribal economies will reap great dividends, but tribal councilors, chairpersons, and business development directors need to take proactive steps to ensure that this growth does not risk the loss of the kinds of cultural property that help maintain the unique identity of many tribal communities.
